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Elich, P.S., Bellingham, Washington, for the respondent-

appellee.

ORDER

The opinion filed March 6, 2000 and reported at 203 F.3d
1138 iswithdrawn. An opinion isfiled simultaneously with
this order.

With these changes, Judge Canby votes to grant the petition
for rehearing and recommends granting the petition for
rehearing en banc. Judge Brunetti and Judge O'Scannlain vote
to deny the petition for rehearing and to deny the petition for
rehearing en banc. The full court has been advised of the peti-
tion for rehearing en banc and no active judge has requested
avote on whether to rehear the matter en banc. Fed. R. App.
P. 35.

The petition for rehearing and the petition for rehearing en
banc are DENIED.

OPINION
O'SCANNLAIN, Circuit Judge:

We must decide whether a state court's decision that a
defendant was not denied his Sixth Amendment right to coun-
sel iscontrary to clearly established federal law.

On July 17, 1993, Ronald M. Baker was arrested on
charges of driving without avalid operator's license
("DVOL"), driving under the influence of alcohol ("DUI"),
and obstructing a public officer in Blaine, Washington. He
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pleaded guilty to the DVOL charge and was convicted of the



other two by jury trial, at which he represented himself. He
appealed his convictions (but not his guilty plea) through the
Washington state court system, claiming that the court denied
him his Sixth Amendment right to counsdl at the arraignment
and that he had not validly waived hisright to counsel a his
subsequent jury trial. He lost at all levels. He then filed a peti-
tion for awrit of habeas corpus under 28 U.S.C.§ 2254 in the
district court and alleged that he had been denied hisright to
counsel. A magistrate recommended granting the writ, but the
City of Blaine ("City") filed objections noting discrepancies
in the transcripts, and the district court dismissed Baker's
petition. Baker timely brought this appeal.

Baker, who appeared pro se at hisjury tria, first asserts

that (1) thetrid court violated his Sixth Amendment right to
counsel at arraignment and (2) he did not waive hisright to
counsel throughout the trial proceedings. Baker's petition was
filed after the effective date of the Antiterrorism and Effective
Death Penalty Act ("AEDPA™), 28 U.S.C. § 2254(d), and
therefore is subject to its provisions.1 The district court's
review was limited to the standards of review set out in the
AEDPA, as explained by the Supreme Court in Williams v.

128 U.S.C.A. § 2254(d) (Supp. 1999) provides:

(d) An application for awrit of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall
not be granted with respect to any claim that was adjudicated on
the meritsin State court proceedings unless the adjudication of
the claim--

(1) resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established Federal law,
as determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the factsin light of the evidence presented in the
State court proceeding.
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Taylor, 120 S.Ct. 1495, 1518-23 (2000); Weighall v. Middle,
2000 WL 702986 (Sth Cir. 2000).2

Here, the Washington Supreme Court ruled that Baker's



arraignment was not a critical stage of the proceedingsto
which the right to counsdl attached. See White v. Maryland,
373 U.S. 59 (1963); State v. Jackson, 400 P.2d 774, 778 & n.1
(Wash. 1965).3 The record reveals that, although Baker

2 Prior to the Supreme Court's decision in Williams, a conflict existed
both between the circuits and within the case law of this circuit. See Weig-
hall, 2000 WL 702986 at * 2 (describing intracircuit conflict). In Moore
v. Calderon, 108 F.3d 261 (9th Cir.), cert. denied, 521 U.S. 1111 (1997),
we held that questions of law are governed by the"contrary to" clause of
the AEDPA, whereas mixed questions of law and fact are governed by the
"unreasonable application of" clause. See id. at 265 n.3. Despite the fact
that alater panel has no authority to disavow the holdings of an earlier
panel, in Davisv. Kramer, 167 F.3d 494 (9th Cir. 1999) vacated 120 S.Ct.
1001 (2000), a panel of this court described the Moore holding as dicta
and cast doubt on the distinction between the "contrary to" and "unreason-
able application of" prongs of the analysis under AEDPA. Id. at 500. The
Supreme Court confirmed that the two clauses have independent mean-
ings, but went on to hold that the two clauses apply both to questions of
law and mixed questions of law and fact. See Williams, 120 S.Ct. at 1519-
21. The "contrary to" prong appliesto a state court "conclusion opposite
to that reached by th[e Supreme] Court on a question of law" aswell as
when "the state court confronts a set of facts that are materially indistin-
guishable from a decision of th[e Supreme] Court and nevertheless arrives
at aresult different from [that] precedent. " 1d. at 1519-20. The "unreason-
able application of" prong applies at least to"[a] state-court decision that
correctly identifies the governing legal rule but appliesit unreasonably to
the facts of aparticular prisoner's case.” Id. at 1520-21. Thus, the Court
has resolved the conflict in our cases.

3 The state court identified the correct legal rule announced by the
Supreme Court in Whitev. Maryland, 373 U.S. 59 (1963), and applied it
to the facts of Baker's case. Thus the "unreasonable application of" prong
applies. See Williams, 120 S.Ct. at 520-21."A federal habeas court may
not issue the writ smply because that court concludes in its independent
judgment that the relevant state-court decision applied clearly established
federal law erroneously or incorrectly. Rather, that application must also
be unreasonable.” 1d. at 1522. We have held that to be unreasonable, the
state court's application must be clearly erroneous. See Van Tran v. Lind-
sey, 212 F.3d 1143, 1152-54 (9th Cir. 2000).
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pleaded guilty at his arraignment to one charge of driving
without a valid operator's license, he has never contested nor
appealed that conviction, and nothing else that occurred at
arraignment was material to later trial proceedings. Thus,
Baker had no congtitutional right to counsel at his arraignment



of which he could have been deprived.

The Washington Supreme Court aso ruled that (1) the

trial court adequately advised Baker before trial of hisright to
counsel and to court-appointed counsdl if he could not afford
to hire an attorney; (2) thetrial court adequately warned
Baker of the dangers and disadvantages inherent in proceed-
ing without counsel; and (3) Baker knowingly and intelli-
gently waived his right to counsel .4 The transcript reveals that
Baker was advised before trial of the disadvantages and risks
of representing himself. The trial judge warned Baker that the
charges he faced were serious and repeatedly advised him to
seek representation. Baker stated he would represent himself
"if I haveto." Immediately before trial, when asked whether
he had been previoudy advised of hisright to counsel and if

it was his own choice to appear without counsel, Baker
answered "yes."

The dissent essentially argues that Baker's waiver of his
right to counsel was not "knowing and intelligent " because
thetrial court erred in failing to make clear to Baker that he
had aright to appointed counsdl if he could not afford one.
We are satisfied that the record leaves little doubt that Baker
was well aware of thisright. First, the transcript reveals that
Baker asked the court to appoint counsel for him. The judge
responded that "you're entitled to a court appointed attorney
if you qualify."” Asthe judge explained, if Baker qualified
financialy for counsdl, he would appoint one. If he did not,

4 Again, the "unreasonable application of" prong applies because the
state court identified the correct legal rule announced by the Supreme
Court in Farettav. California, 422 U.S. 806 (1975), and applied it to the
facts of Baker's case. See Williams, 120 S.Ct. at 520-21.
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it would mean he could afford one. The court admonished
Baker not to represent himself because of the seriousness of
the charges and the difficulties of trying a case. Second, Baker
went to the court clerk to request appointed counsel, an indi-
cation that he knew that he had the right to one. According to
Baker, he was told by the clerk that he made too much money
to qualify for counsd. In fact, much of this debate over
whether Baker was adequately informed of hisright to
appointed counsel may be academic given the district court's
finding that "Baker did not qualify for court-appointed coun-
sel at thetime of histrial." (emphasisin the original).5 Third,



when determining whether a defendant has knowingly and
intelligently waived his rights, a court may look to the defen-
dant's background, conduct, and prior familiarity with the
criminal justice system. See Johnson v. Zerbst , 304 U.S. 458,
464 (1938). Asthe district court noted in finding Baker's
waiver to have been knowing and intelligent, he had been pre-
viously convicted of driving under the influence, one of the
same charges he faced in the trial of this case. Baker's con-
duct and the trid judge's statements demonstrate that Baker
knew that if he qualified financialy he had the right to
appointed counsdl. Thus, athough the district court did not

5 The dissent asserts that this quotation "is not afactual finding that

Baker had sufficient resources to hire counsel.” At the very least, however,
the statement indicates that Baker did not establish his financia digibility
for court-agppointed counsdl. After stating the Magistrate Judge's "errone-
ous factual impression” that " "Petitioner was indigent at the time of his
trial and was therefore entitled to court appointed counsel,' " the district
court reported Blaine's argument that Baker never submitted the paper-
work required to receive counsel. It then stated that "Contrary to the mag-
istrate judge's assertions, Baker did not qualify for court-appointed
counsel at the time of histrial. While Baker may have believed that he
should have qualified and that he could not afford to retain private coun-
sal, heisnot challenging the court's administrative procedures for deter-
mining indigency." District Court Order Granting Respondents Motion
for Summary Judgment and Dismissing Habeas Corpus Petition, March 9,
1998, at 8. Most importantly, this entire discussion regarding Baker's
attempts to procure court-appointed counseal highlights that Baker was
well aware of hisright to one.
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have the benefit of Williams, it did not err when it found that
the state court decisions concluding that Baker knowingly and
intelligently waived his right to counsel were not an unreason-
able application of clearly established federal law. See Faretta
v. Cdlifornia, 422 U.S. 806, 835 (1975).

Baker next asserts that the district court erred when it

denied him an evidentiary hearing at which he could develop
the factual basisfor his habeasrelief claims. This assertion is
frivolous, because Baker himself canceled the hearing that
had been scheduled.

v



Finally, Baker asserts that the district court applied the
wrong standard of review when it deferred to the state court
decisions. According to Baker, the district court should have
reviewed de novo any state court holdings not supported by
explicit citations to federal law. As noted above, the district
court complied with the deferential standards required under
the AEDPA consistent with the Supreme Court's later deci-
sionin Williams. The state court decisions to which the dis-
trict court gave deference either cited directly to opinions of
the Supreme Court of the United States or to cases which
themselves rested on Supreme Court precedent, and the state
court holdings were consistent with the reasoning of the cited
cases. Thus, the district court did not err in applying the defer-
ential standard of review.

The decision of the district court is AFFIRMED. 6

6 Baker filed documents entitled Motion for Full Remand (June 1, 1999);
Motion to Proceed Pro Se (August 2, 1999), and Motion to Delay Decision
(September 17, 1999), which were referred to this panel for disposition.
To the extent that our affirmance of the district court does not dispose of
these (and any other) pending motions, they are hereby denied.
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CANBY, Circuit Judge, dissenting:

With al respect, | am unable to concur in the majority
opinion and judgment. | view the state court decision as either
contrary to, or an unreasonable application of, Supreme Court
law, or both, asthat law is set forth in Johnson v. Zerbst, 304
U.S. 458 (1938); Von Moltkev. Gillies, 332 U.S. 708 (1948);
and Faretta v. California, 422 U.S. 806 (1975). To illustrate
why, | set forth the pertinent facts from the state court pro-
ceedings.

At Baker's arraignment, the state judge announced to sev-

era defendants alist of rights they enjoyed. No mention was
made of the right to counsel. Baker then was asked to plead,
and he pleaded guilty to driving without avalid license, but
not guilty of driving while intoxicated and obstructing an offi-
cer. He stated that he would like ajury. The following
exchange is the entire discussion of counsdl:

Judge: And what do you anticipate doing with regard
to counsal?



Baker: I'll get alawyer.
Judge: Ok.
Baker: If not, I'll defend myself.

The arraignment ended. As the mgjority indicates, Baker was
not prejudiced directly at the arraignment, because he pleaded
guilty only to a charge that he has never contested. The total
lack of advice regarding aright to counsel had a continuing
effect, however, for it was never properly remedied prior to
or during trial.

At Baker's pretrial hearing, Baker made clear that he was
without funds, but he was not adequately advised of hisright

9720
to appointed counsel. Here is the entire exchange at that hear-

ing:

Judge: Okay, Mr. Baker, | take it that nothing has
been resolved here. | again would advise you that
you have very serious charges and you're ill advised
to try to represent yourself on them and that you're
certainly not equipped to properly handle the jury
trial on these charges, you would not know the
proper objections to make or how to preserve the
record for any appeal and I'm urging you to hire an
attorney to represent you in this matter.

Baker: | wish | could, if | had the money.

Judge: Well, the money of being convicted when,
perhaps you wouldn't be convicted, or not knowing
your options, um, could cost you a heck of alot
more than an attorney costs you, so my advice to you
isto hire an attorney. Y ou're not equipped to handle
ajury tria. You can do it if you choose, but I'm just
telling you that's [sic] it's not a very smart move for
you to make.

Baker: | know. If you want to appoint me a public
defender.1

Judge: Pound wise and penny poor, or however that
goes, the other way around.



Prosecutor: | don't know.

Baker: Yeah, well, . ..

1 The underlined phrase was not in the state transcript; it was replaced
by "uninteligible." The magistrate judge found, however, that the tape of
the proceedings demonstrates that Baker made the reference to appointed
counsel. The district court did not take issue with that finding.
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Judge: You're better off to spend the money and
cover yourself.

Baker: | don't have the money to spend.

Judge: Well, you're entitled to a court appointed
attorney . . .

Baker: Well then . ..

Judge: . . . if you quaify. If you don't qualify, then
you have money to spend.

Baker: Whatever it comes down to, I'll be herein
Court and I'll, if I have to represent myself | guess
I'll have to doit.

This colloquy was succeeded by a discussion of the fact that
Baker lacked funds to pay the $150 fine imposed on the count
to which he pleaded guilty; the judge advised Baker to see the
clerk and set up a payment schedule.

Thetria date arrived, and Baker, not surprisingly, had
secured no counsel. At the inception of trial, the following
exchange occurred:
Judge: | just want to confirm on the record that you
have previously been advised of your right to coun-
sel. Isthat correct?
Baker: Yes.
Judge: And you understand those rights at this time?

Baker: Yes.



Judge: And at thistime it's your own election to
appear without a counsel, isthat correct?
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Baker: Yes.

The trial then commenced.

Apparently, Baker did approach the court clerk at one time
and sought to have an attorney appointed. There were con-
flicting assertions concerning whether he was told he was
unqualified, was told he was too late, or was given forms.
Regardless of that question, Baker's court proceedings do not
meet the standards set by the Supreme Court for advice to the
right of counsel and knowing and intelligent waiver of coun-
sel.

"If the accused . . . is not represented by counsel and has

not competently and intelligently waived his constitutional
right, the Sixth Amendment stands as ajurisdictiona bar to
avalid conviction and sentence depriving him of hislife or
hisliberty." Johnson v. Zerbst, 304 U.S. at 468. The tran-
scripts quoted above indicate that, at the very least, Baker was
uncertain about his right to secure appointed counsel. He
appeared to accept the fact that, because he did not have
money, he would have to represent himself. The judge did not
clearly and unequivocally advise him to the contrary, as he
had a duty to do.

To discharge this duty properly in light of the strong
presumption against waiver of the constitutional

right to counsel, ajudge must investigate as long and
as thoroughly as the circumstances of the case before
him demand. The fact that an accused may tell him
that heisinformed of hisright to counsel and desires
to waive this right does not automatically end the
judge's responsibility. To be valid such waiver must
be made with an apprehension of the nature of the
charges, the statutory offenses included within them,
the range of allowable punishments thereunder, pos-
sible defenses to the charges and circumstancesin
mitigation thereof, and all other facts essential to a
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broad understanding of the whole matter. A judge
can make certain that an accused's professed waiver



of counsdl is understandingly and wisely made only
from a penetrating and comprehensive examination
of al the circumstances under which such apleais
tendered.

Von Maltke, 332 U.S. at 723-24 (footnote omitted). Certainly
the trial judge's perfunctory questions seeking an assurance
from Baker that he had been advised of his right to counsel
do not begin to meet this standard. There was never a"pene-
trating and comprehensive examination” of the circumstances
of Baker'swaiver of counsel; there was virtually no examina-
tion at al.

Baker ended up representing himself, as was his right under
Faretta. But hiswaiver of the right to counsel and his election
to represent himself had to be made "knowingly and intelli-
gently." Faretta, 422 U.S. at 835. In electing to represent
himself, if election it was, Baker was certainly not"voluntar-
ily exercising hisinformed free will." 1d. Baker madeit dis-
tressingly clear that he was going to represent himself because
he had no funds. Hisright to appointed counsel was never
adequately explained to him. Baker's trial simply did not meet
the standards for waiver of counsel established by the
Supreme Court. | would therefore reverse the district court's
judgment and remand with instructions to issue the writ.
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